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Abstract

At some point in the technological development of artificial intelligence (AI), a human—Al construct will reach the
point at which it could be recognised as an inventor for the purposes of patent law. Yet this task of ordering, of
establishing precise relationships between entities on a spectrum, overlooks the more radical challenge that human—
Al constructs pose to both intellectual property and law more generally. Would the human—AlI construct attain the
status of inventor through its capacity (inventiveness) or through its humanity? Does the answer to this question shift
how we order the human—AlI construct in the context of patent law? Seeking to partially dissolve (rather than resolve)
the question of appropriate ordering, this article suggests that Al has the potential to fundamentally obliterate the order
itself by exposing how law relies on the temptation of an imagined — and distinctly human — sovereignty. It
demonstrates this by analysing human—AlI constructs in intellectual property through the concept of phantasm drawn
from the work of Derrida and Butler. While the article focuses specifically on an intellectual property setting, and the
concept of ‘inventor’ in particular, the conclusions are likely to apply to law more generally.
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1. Introduction

In the realm of artificial intelligence (AI), human—Al constructs fundamentally break several assumptions in intellectual
property law, undermining stable interpretations of ‘originality’, ‘inventiveness’ and even ‘inventor’. From this perspective,
the task would appear to be simple: to develop a more precise, more discerning definition of these elements of intellectual
property to understand where exactly the human—Al construct fits in relation to both humans and Al. Particularly in a patent
law context, decisions in multiple jurisdictions have confirmed that Al cannot be listed as the inventor of a patent.! Yet a
human—AI construct raises profound questions about the relationship between personhood and inventorship. At this stage, it is
important to recognise that Al inventors are unlikely to ever be recognised by the patent system, in part because its normative
challenges can easily be sidestepped. An invention created by an Al must still be filed by a human, who could, if not aiming to
engage in lengthy cases, simply input their own name as the inventor. Yet an Al system that is integrated in a human subject
presents a different way of interpreting what is being protected by the patent system: the inventive conduct. Would a human—
Al construct attain the status of inventor through its technical capacity or through a threshold percentage of humanity? Does
the answer to this question shift how we order the human—Al construct in the context of patent law? This is a particularly
important perspective from which to interpret patent law in 2025 because proximity to human conduct has become central to
the patentability of Al-generated or Al-assisted inventions.? Seeking to partially dissolve (rather than resolve) the question of
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appropriate ordering, the article suggests that Al has the potential to fundamentally obliterate the order itself by exposing the
way in which law relies on the temptation of an imagined — and distinctly human — sovereignty. The article demonstrates this
by analysing human—AlI constructs in intellectual property through the concept of phantasm drawn from the work of Derrida
and Butler. While other work has investigated the role of Al as inventor from a legal perspective,’ the language of phantasm
provides an important reframing of the issue and highlights the nuanced relationship between invention, Al and humanity.

The phantasm transforms an ‘as if” into an ‘as so’,* which is fundamentally an exercise of sovereignty, power and ordering. For
Derrida, this is the essence of the phantasm: it is the myth of a unified self,’ the illusion that the selfis sovereign. The distinction
between discovery and invention in patent law can actually be seen as the manifestation of this illusion of sovereignty, a mastery
not only over oneself but a mastery over nature. The phantasm of patent law is not simply that it presents patents as if they were
property or that ‘inventiveness’ really exists. It is not even that a human—AlI construct could be capable of doing ‘inventiveness’
under the right circumstances, but something altogether more fundamental. The illusion at the heart of patent law is not only
that there is a legitimate ordering between humans, nature and Al, but that each of those represents natural or objective
categories to begin with. The language of phantasm exposes that, in the current approach to Al inventors, the label of ‘inventor’
essentially collapses into meaning ‘the thing that people are’. ‘Inventiveness’ is simply ‘the thing that people do’. This is
because the phantasm of sovereignty embodies a number of idealised myths of human endeavour.® Sovereignty is the power to
rework nature as a person sees fit; it is the mastery of technologys; it is the illusion that humans are unique in their capacity not
only to create but to impose order on the world. From this perspective, it is natural that ‘invention’ and ‘inventiveness’ are seen
as categories that represent extensions of humanity, or what it means to be human. Yet challenging these concealed assumptions
in patent law, how it constructs ‘inventor’ in relation to nature and humanity reveals a more dynamic way of conceptualising
the ordering of the human—Al construct.

Part 2 of this article explores how patent law can be understood in terms of phantasm and how ordering, and ‘objective order’
in particular, complicates our understanding of human—Al constructs. Patent law occupies a particular position in this discussion
because it is a direct emanation of the sovereign phantasm, a delegated expression of state power. Part 3 applies the work of
Judith Butler to human—AlI constructs to further question the stability of any spectrum that establishes an authoritative order
between humans, Al and human—AlI constructs. In particular, this section discusses how concepts such as inventiveness or even
Al are pre-ordered or preconfigured, and therefore shape how we can even imagine the conceptual relationships between them.
This is then linked to a discussion of how phantasms are sustained and the future of human—AlI constructs. Finally, a brief
conclusion is presented.

2. Patent Law as Phantasm: The Fundamentals

2.1 What is the Phantasm Really?

Patent law can be interpreted as a phantasm through the language of Derrida to understand how patent law’s embodied
normative perspectives have been concealed through the language of regulation and trade. Although discussed more extensively
below, the phantasm is essentially the presentation of contingent concepts as natural, organic and unchanging.” For Derrida,
this centred specifically on phantasm as an illusion of sovereignty® — which starts with the illusion of self-sovereignty, the idea
that there exists a true self which one speaks to (and with).” Applying these concepts, of course, involves a bold reframing of
patent law and requires a complex deconstruction to make sense of the connections between these seemingly unrelated areas.
Specifically in terms of human—AI constructs, the central element of sovereignty helps to further elaborate what exactly
‘ordering’ between different entities could mean and the extent to which law is used to ‘enunciate’ the configuration. '°

For Derrida, the phantasm is the illusion of sovereignty: it is the spectre of power, which is made real precisely because it is
not (or cannot) be real.!! The phantasm turns an ‘as if> into an ‘as so’,'? rendering something real precisely on the basis that it
is unreal. For Derrida, this has the specific context of sovereignty and, where we approach the world as if there was a unified
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self, a sovereign self.!3 In patent law, however, there are two distinct ways in which the ‘as if® of the phantasm could be
understood. The first is the property element of patent rights. The phantasm of patent law renders patents as if they were real
property, with borders and integrity and a wholeness. The physical language and the evoking of physicality itself are not limited
to patent law and discussions of the ‘technological frontier’, however. The copyright warnings in the early 2000s represent the
ontological shift that the phantasm attempts to sustain — provocatively addressing the viewer, stating “you wouldn’t steal a car,
you wouldn’t steal a handbag ... you wouldn’t steal a movie’'* — although an important distinction can be made in this physical
language. Physical property is stolen in the sense that its owner is permanently deprived of it, whereas intellectual property is
infringed and represents the use of a non-rivalrous good.!> So, while patents may not be stolen in the legal or physical sense,
patent law still presents the illusion of property that encourages you to treat abstract information as if it were physical property
with physical qualities. Patent law is perhaps the closest in this sense because there is a slippage between what is actually
protected (the technical solution) and its embodiment (the actual property), which in practice are not separate. But fundamental
to this concealment, and key to the phantasm, is the evocation of property itself and its embedded cultural character. The study
of property is the discussion of personhood itself;'® the recourse to the language and imagery of property is a resilient way of
framing patents because property is so central to how we understand what it means to be a human.

The second ‘as if” effected by the phantasm of patent law builds on this and relates to the categories it produces. Patent law
creates classes or types of personhood through the language of ‘inventor’, presenting them as natural extensions of the broader
category of ‘human’. In this sense, the inventor-human is simply a reconfiguration of the more fundamental human—other
distinction.!” The human—AI hybrid is challenging for the conventional understanding of monster — in Foucault and beyond —
because it embodies both a hybridity and a blurry mix of the organic and non-organic.'® Law (as ‘legal labyrinth’) is the
fundamental force through which these categories are produced,'” whether this is in service of a distinction between human and
non-human or a more transgressive human and other. In many ways, Al considered in hybrid form reflects many of the inherent
tensions in how law distinguishes the legitimate category of human from the monstrous other. Law creates this category other
by positioning the subject as somehow at once a violation of legitimate bounds and yet experienced as a fundamental
undecidability (where the breach itself is constitutive of the category).?° Although it is discussed later, the lack of ability of Al
to hold rights and property are the constitutive qualities of the non-human. By considering it in hybrid form, imagining it
conjoined, somewhere within the human body, it is not only the narrow category of inventor that is questioned, but human more
generally. The bringing of a non-human element into the human body is the same type of core transgression, in nature and by
extension in law,?! that establishes the other for Foucault’s monsters. The very idea of a human—Al seems to align with
Foucault’s explicit centring of a ‘mixture of forms’ and ‘the transgression of natural limits’.?* The proportion of Al to human
adjusts not just the capability of the entity, as tool or as a technologically advanced mind, but the extent to which it is alien or
surpasses and thus transgresses the fundamental legal category of ‘human’.

It is precisely the assumption that ‘inventor’ and ‘human’ are related categories that is unsettled by the prospect of a human—
Al construct. Fundamentally, patent law as phantasm conceals the constructed nature of ‘inventor’ as a type of person by
attempting to render it as a natural and objective concept — a person who invents things. The phantasm of patent law is therefore
not only the illusion of sovereignty over oneself, but the extension of that illusory sovereignty to other things and the world
itself. In this, patent law as phantasm contains many of the existential anxieties and conceptual uncertainties that are inherent
to modern society and rapid shifts in technology. Patent law stabilises them, again with the temptation of belief, with the
intuition that technological development not only exists, but is possible. Patent law sustains the illusion that invention exists as
a discrete, real category or type of artefact, and stabilises a number of related concerns. In many ways, this is fundamentally
linked to the spectre of divine sovereignty discussed by Derrida.?* In recognising that invention (and therefore advancement, a
wielding of sovereignty) is really objectively possible, patent law brings into the present the Enlightenment ideals.?* It refracts
the idea of individual human value, of a distinct spark of creativity that is unique to each person.?® This is in complete contrast
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to the numerous international decisions that have emerged from Thaler’s patent for food containers, which claims the DABUS
Al system as its inventor.2® The recent publication of the Japanese Intellectual Property High Court (IPHC) now means that the
major patent jurisdictions have all rejected Al inventors.?” These decisions confirm, as a technical matter of patent law, that the
inventor listed on a patent specification must be a natural person, drawing Al systems into the same category as corporations
or other non-human entities ineligible for inventorship.?® Yet they also have a normative effect in that they essentially shift the
fundamental objectives of the patent system. If an Al system ‘invents’ an invention but cannot be recognised as such (and the
human owner is substituted in the application), then the patent system does not prioritise the accurate recording of innovation.
A patent system that can only understand Al as a tool wielded by a human inventor is compressing or narrowing the behaviours
that can fall within the label of ‘inventive’. Approaching patent law as a phantasm brings into question the fundamental values
of inventiveness and novelty, and exposes them as concealed contingent fictions presented as objective truths. Yet, in doing so,
the fundamental categories — or essential tentpoles of the order — also collapse. If ‘inventiveness’ does not describe the inherent
qualities of an artefact or behaviour, but instead produces them in legal form, then what does this mean for ‘inventor’? Or even
‘human—AlI constructs’?

The potential of a human—Al construct therefore raises a number of questions about how the spectrum (of human to Al)
produces relationships between different entities and the category of ‘inventor’ in patent law. Sovereignty is essential to this
task of ordering not simply because it is an ordering implemented through law (and the evident sovereign effect of legal power),
but because patent law is fundamentally connected to human achievement. This human proximity is reflected in the recent
USPTO guidelines specifically on the positioning of Al systems as inventors.?’ As Aboy discusses, this guidance has the
potential to create situations in which an innovation (for the purposes of the patent system) has no inventor and therefore is
excluded from patent protection.*® The very evocative example given is that of a low-capability Al system and a very advanced
Al system®! — the low-capability system would produce an invention that would require significant human intervention to work
(and therefore be patentable through the application of human labour), while the advanced Al could create the same invention
fully formed and be excluded from the patent system as having no inventor.3? This again brings us to the purpose of the patent
system: the exclusion of Al systems as inventors is not just a narrow issue of Al inventors, but a broader restriction of how we
understand invention itself. Guidance such as the USPTO guidelines can only ever represent a temporary ordering of Al within
the patent system because of the rapid pace of technological development. Whether this is in terms of prompts, or subject
matter, or compute power, the distinction between a low-capacity and high-capacity Al system will shift radically in the coming
years and challenge any of these principles that centre the application of human labour to render something patentable.

The essence of technological development is an exercise of sovereignty over oneself, over nature, over others in a way that
itself represents authoritative ordering. The sovereignty that is fundamental to the phantasm not only produces the relationships
between entities on that spectrum but makes it possible for them to be created or sustained at all. It is also important to recognise
that phantasm, as the illusion of sovereignty, does not discount the real effects of these frameworks.3 Patent law or sovereignty
may be interpreted as illusions — as real precisely because they are not real®* but the effect of the phantasm as experienced by
those in society is legitimate.®

The example that will be returned to throughout this article is of the inventor. Patent law in most jurisdictions around the world
currently recognises that only humans may be registered as inventors, and therefore excludes the potential for Al inventors.

The presence of an Al element, whether this is as a human—AlI construct or other form of hybrid, could also be interpreted as
detracting from that uniquely human striving, the effort, the sacrifice that technological development is implied to have (and
perhaps requires).” Is the inventor a more heroic figure if they have become a human—Al hybrid, or are their inventions
devalued through a sense of ‘quickness’, of ‘cheating’? Or, more fundamentally, would they have ceased to be an inventor at
all? Again, we return to the question raised at the very beginning of this article: producing a spectrum of inventor in terms of
human—AI constructs presupposes that there would be a point on that scale at which the Al element becomes so prominent that
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it loses the presumption of humanity required to be considered an inventor and is instead rendered as a tool. The purity or
authoritative position of the scientist would then appear to not just be found in their work,*® but fundamentally connected to
their humanity. Indeed, science fiction has no shortage of villainous scientists who become consumed by uncontrollable
technologies,* envisioning a point at which the closeness to technology (or lack of appropriate distance) entails a loss of
humanity. Viewed differently, the task of ordering is not just between the extremes of the spectrum (human to Al), but considers
the relationships between entities and their use or proximity to technology. The potential of a human—AI construct is that it
works to further interrogate the current approach to Al inventors which centres human intervention. In a paradigm that
understands Al-generated or Al-assisted inventions in terms of their proximity to human intervention, does a human—Al
construct become an inventor through humanity or intervention?

2.2 Two Applications of the Phantasm to Patent Law

There are two ways of interpreting patent law in this way, the first of which is to argue that patent law represents a distinct
vision or experience of phantasm, a sub-type or sub-species of Derrida’s broader concept. From this perspective, the impact of
patent law is limited, as it presents concepts such as ‘inventor’ or ‘invention’ as objective, real things with a legitimate and
natural existence. This approach questions whether ‘inventiveness’ or ‘inventor’ can be described objectively. The fact that
novelty and invention both have intensely spatial and temporal dimensions to them which can modulate their conceptual content
would suggest that they are not objective qualities.

Yet there is also a more straightforward application of the phantasmic language to patent law, which reflects the origin of the
fundamental ordering that patent law produces. Patents as legal artefacts are produced through the exercise of delegated state
power through the patent office — a legal origin that is often disguised by the focus on the objectives of patent law, as economic
tools essential incentive for the patent bargain.*’ Just as with the phantasm, state power is not incidental to the order it produces,
but is in fact the condition upon which that order is built. For patent law, this can be demonstrated by looking at the legal effect
it produces and possible alternatives. Patents are valid only within the specific jurisdiction in which they are granted, although
with sufficient planning and resources this effect could also be achieved through contract law. Yet it is the dimension of
enforcement that illustrates the fundamental connection to state power and the essence of phantasm. Patent law prevents the
unauthorised use, sale or reproduction of the patented technology by third parties with whom the inventor has no prior legal
relationship. This effect cannot be replicated through private law means. With this central role of state power, the phantasm of
patent law is then not a unique expression of Derrida’s broader construction but in fact the same as it. Patent law itself is the
illusion of sovereignty that expresses contingent concepts as objective truths, giving the appearance of concrete form to both
invention and inventor. From this, the challenge of both Al and human—AlI constructs is particularly clear because they make
unstable not just our (implicit) understanding of what an inventor is for the purposes of patent law, but threaten to obliterate
the ability to produce order between entities. Returning to the issue of purity discussed earlier, understanding patent law as an
emanation of phantasmic state sovereignty recasts the question of inventorship as a more fundamental tension. Rather than
simply analysing how we order or otherwise distinguish between entities that are inventive and those that are not, the legal
power of the state is producing enforceable visions of what sovereignty means and who can exercise it. The vision of a legitimate
inventor within patent law is then also a negotiation or refraction of the conceptual boundaries of ‘human’ itself as the state
sees them.

3. Phantasms, Pointing and the Preconfigured Real

3.1 Pointing to Invention: (Re)presentation or Referent?

For Butler, the phantasm is fundamental to the production of the real.*' The concealment of the phantasm operates not simply

as an obscuring of the phantasmic origin of the artefact, but renders it as real and as a disavowal of the phantasm.** The
phantasm, again, provides the boundaries between that which is legitimate (though still within the phantasm) and the
illegitimate, the unreal.** In terms of ordering, the sovereignty at the core of phantasm enables two distinct changes in the
experience of reality: it enables a determination of both what is real or unreal and what can be real or unreal. Understood in a
patent context, the phantasm of patent law (of a sovereignty over oneself, of nature) is essentially the production of an ordering
between values and concepts, which is then concealed and presented as the result of legitimate objective distinctions. There is

38 Sontag, “Imagination of Disaster,” 218.
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a slippage here when specifically considering the spectrum of human and human—AI inventors, which is implicit in much of
the discussion. Butler highlights a similar tension in the use of ‘pointing’ to the real in a political setting** — where simply
identifying the thing itself is sufficient to designate it as the real.* There need to be sufficiently entrenched (exclusionary)
conventions about the parameters of the real to enable this pointing,*® this identification, and successfully join it with the implicit
‘pre-given’ expectation of the real.*’ This process of pointing highlights the tensions in three distinct contexts in patent law and
helps to further elaborate the difficulties encountered when engaging in the ordering of human—AI constructs.

There is first the double revelation of the phantasm — the recognition that ‘invention’ or ‘inventiveness’ as descriptors of human
behaviour are contingent concepts being passed off as real also exposes the more fundamental categories, the subjects of those
qualities, as equally constructed. ‘Invention’ represents a distinct legal encoding of behaviour that exists separately from its
physical embodiment and exposes the way in which pointing, or identification, is used in place of real ordering. In much the
same way as the autoimmune challenge of patent law is brought by the fundamental characteristics of the patent system, or of
a popular will of the people,*® the immediate temptation when questioning how objective the term ‘inventor’ can be is to work
towards a more complete, more accurate ordering between the relevant classes. The prospect of a human—AlI construct that is
just inventive enough to not be considered a purely Al entity encourages us to deconstruct the spectrum further, to establish
more nuanced and more specific distinctions in the relationships between different types of entities. This is also implicit in the
current discussions around Al inventors, the international Thaler decisions and the extent to which human intervention works
to include an innovation within the patent system. While Abbott’s excellent work discusses the impact of Al system that can
identify the structure and function of antibodies,*® it represents this type of increasingly precise taxonomy to deal with the
challenges of Al. Yet this type of system — without the human component — can instead be interpreted as expanding our
understanding of nature and therefore rendering these antibodies and their interactions as discoveries. Taken in context, the
distinction between inventor and non-inventor operates intersectionally as the entanglement of patent law’s most fundamental
principles — of natural/invented, in human/non-human and obvious/non-obvious. The point at which the output of a human—AlI
construct becomes patentable — that is, an invention and not a discovery — is indeed a theoretical question of the future. Yet the
framing that it enables demonstrates or highlights some of the competing tensions that are masked by blanket exclusions of Al
from inventorship.

An immediate question that emerges is whether the order being produced between these entities is one of creativity or humanity.
Is there a human—Al construct, or even Al alone, that would be considered inventive enough to clear this bar and be considered
an inventor for the purposes of patent law? Or, concealed beneath the task of an ever more precise spectrum between human
and Al, do we instead conclude that ‘human’ is being used synonymously with ‘inventor’? When considering the potential of
an Al human or human—Al construct to be ‘inventive’, is the patent system engaging in an ordering of entities based on
creativity, problem-solving and technical solutions or on the percentage of humanity in the entity? Is patent law focused on
requiring a technical level of inventiveness or creativity that Al in its current form is simply unable to achieve? The phantasm
of patent law and its emanation from the state starts to unravel this because the DABUS case was not centred on the creative
behaviour of an Al system.>® The concealed rhetoric of unique human creativity and value renders the spectrum of humanity
as if it were a spectrum of inventiveness. This is reflected in many of the international judgments, but is particularly prominent
in the recent Japanese Intellectual Property High Court appeal. The fact that Al cannot hold rights, the legal distinction between
inventor, employee and corporation,’! and the positioning of Al as a tool all raise questions not about creativity but rather about
(legal) humanity. As discussed by Nakayama,*” recognising Al as an inventor is not a decision that can be limited to a patent
law context. It would involve significant reform in areas such as civil procedure and a fundamental reconsideration of the
justifications of the patent system®® — requiring a level of intervention that can only be appropriately realised by a legislator and
highlighted by the Japanese courts.> If the question of recognising Al as an inventor were about creativity, or creativity alone,
then this level of reform would not be necessary. Inventorship in this context is thereby the construction of a broader class of
human that is masked by a claim of narrow technicality.
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This tension of what the task of the patent system is bleeds into both the phantasm more generally and the use of representation
and pointing as calls to authority within the phantasm. This involves the ‘pointing’ to an element of the phantasm that presents
(and represents) the illusion of a natural and stable concept that is self-evident. Just as with Butler’s discussion of pointing,*
the fundamental elements of patent law are presented as if they are self-evident — they are so clear in their conceptual scope
that they function as extensions of the self, the mastery of the world. In addition, in many jurisdictions ‘invention’ is not defined
explicitly but rather through a series of legal conditions.*® Although this initially appears to be a technical approach to defining
invention, as linked to the physical qualities of a technology, a broader approach reveals that even at the legislative level,
invention is a contingent and socially inflected concept. The exclusion of specific subject matter, whether this is software or
the development of nuclear weapons,®’ demonstrates clearly that invention carries with it a normative dimension. A technology
that produces a more efficient atomic bomb is undoubtedly an invention — yet it is excluded from the legitimate scope of patent
law in a number of jurisdictions through the mechanism of /’ordre public.>® While this can certainly be understood as simply
removing a technology from the patent system — that is, preventing it from enjoying exclusive rights —in itself this is a normative
decision. Excluding autonomous weapons or atomic bombs from patentability is a statement about the bounds of invention and
the extent to which these technologies can operate within the patent system to support non-economic (that is, ‘personal,
professional, social, and cultural connections’ objectives.>® This has obvious consequences for our human—Al inventor and
further emphasises the conceptual collapse of quality and entity that occurs when concepts are embraced as objective.

3.2 Defining Through the Use of an ‘Other’

There is also a slippage between invention and inventor in the function of the penumbra in patent law. The patent specification
outlines the invention and is filed with the patent office and, when successful and granted, demonstrates that the invention is
both patented and capable of being patented. On some level, this process also establishes the reverse: it presents indications
about what may not be patentable, what may not be inventive. Applied to the issue of ordering between human and Al entities,
the DABUS judgments are important because they incorporate this aspect of penumbral expansion. By deciding that only
humans can be registered as the inventor of a patent specification, the patent office signals that the conceptual scope of
‘inventor’ does not extend to Al systems. Again, we return to the complex position of the human—AI construct — at what stage
would such a construct be considered to legitimately be within the scope of inventor? The rejection of behaviour in the
international cases about the DABUS inventor indicates that,®® as highlighted above, the issue is not one of an Al system
adequately demonstrating the inventiveness of its actions. Indeed, Abbott’s excellent discussion of Al invention examines how
this these systems are already performing invention (or it is claimed that they are doing it).%! Thaler’s claims since before the
DABUS cases have been that patents that have been obtained were actually developed by AI®? — further highlighting the
difficulty (or not) of Al inventors within the patent system. The ease with which a patent applicant could simply use their own
name renders the concept of an Al inventor a thoroughly optional concern. Yet it is precisely this marginal character that
highlights the fundamental stakes of Al inventors in the patent system. Do we want a patent system that pretends Al can never
functionally occupy the same position as an inventor, or a patent system that accurately records the conditions from which an
invention emerges?

Rather, the phantasm of patent law conceals the contingent nature of inventor and sustains the collapse of ‘inventor’ and
‘human’. Specifically in the Thaler cases, the rejection also involved discussion of how robots or Al cannot hold rights as a
fundamental element in this reasoning.®® The slippage that the temptation to believe in mastery supports works to blur, or make
indistinct, the boundaries between ‘human’ and ‘non-human’. The ability to hold property or rights is taken as the essence of
being a human, the thing that distinguishes us from all else and is the crux of control and sovereignty. This emphasis on holding
rights, as well as the relationships this supports, such as employment,* is prominent in the Thaler judgments. Yet, as a legal
concept, personhood does not passively record reality and reproduce it in legal form. In this, invention can be understood
through the language employed by Pottage — law as the exemplary form of enunciation, as a pure form of self-description.®®
The advocacy that has supported the personhood of rivers or mountains, and corporate personhood in general, demonstrates
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how there is variety even within the legal conception of ‘person’. Yet the foundation is a fundamentally anthropocentric vision
of existence,®® where corporations or systems are articulated in terms of how closely (or not) they imitate the features or
capabilities of a ‘real’ person. Crucial to this spectrum of ‘person’ for the purposes of law, rights and property is the task of
ordering: in terms of legal personhood, what exactly distinguishes a human being from the river? There is an intuitive distinction
— a fairly obvious one, but one that nevertheless resists exact description. This also speaks to the extent of reform that would
be required to recognise Al inventors and the ease with which the current situation can be avoided. The ability to hold rights
and the specific way employees are constructed in a patent law—inventor setting touch on a number of other fundamental areas
of law.’

Just as ‘human’ would appear to have a stable conceptual boundary, patent law and the objective of ordering between that
which is natural and that which is not natural does not have an intuitive stability. Yet the phantasm, as the spectre of power
rather than power itself,® presents ‘nature’ in a similarly ahistorical way. This presentation of nature as something unchanging,
as a concept with an ahistorical origin,® is at the heart of patent law’s distinction between discovery and invention.”® The
phantasm of nature (which is an extension of the more fundamental illusion of sovereignty) crystallises a series of dyads that
not only shape the task of ordering (establishing legitimate relationships between entities and concepts) but condition the very
possibility of ordering itself. ‘Nature’, deployed as a concrete rather than contingent concept, fixes the boundary line between
natural-artificial, invention—discovery and human-Al. Again, the framework and machinery of law are hidden as the categories
present themselves as self-evident and simply the enunciation (and articulation) of reality.”!

This fundamentally masks a conceptual fluidity that is inherent to both nature as a concept deployed in patent law and of patent
law concepts more generally. The conceptual scope of ‘nature’ is necessarily constrained both spatially and temporally —
inventions from a century ago would connect with a number of assumptions that later scientific research has shown to be
inaccurate or incomplete.”? A more modern illustration of this could be imagined with developments in plastic-eating bacteria.”
Suppose that in 50 years, due to our lifestyles, a bacterium naturally emerges in power plants that consumes radioactive waste.
Our understanding of what is firmly natural or human-made then shifts, contracts and expands over time, to accommodate.
‘Nature’ as deployed in a patent context is then a dynamic concept rather than an objective element through which the task of
ordering invention is interpreted. Code that generates revisions to itself and creates a unique entity would similarly question
the human-centred assumptions of what is natural and what is not. This expansion and contraction of what is natural in patent
law has a profound impact in the context of Al and, in particular, the recent USPTO patent office guidelines. Taken together
with Abbott’s discussion of antibodies and invention,’* these guidelines have been discussed as presenting a fundamental
tension as they centre human intervention as the distinguishing factor.”> The contradictory tension of the patentability of Al
output does not just shift the bounds of patentability but also expands the bounds of discovery. Without human intervention,
the complex Al is not ‘inventing’ when it outputs information, but simply presenting the factual components of a technical
solution to a technical problem. Invention is thus contracted while nature, or discovery, expands.

Taken together, Butler’s emphasis on the way the ‘real’ can be exposed as contingent immediately brings into question the
assumptions around ‘invention’ in patent law.”® The patent represents the exact type of ‘gliding’ between an ontological claim
and the representation that features so prominently in gender.”” The patent as a legal artefact contains the slippage between the
technology as it exists in the everyday world and the legal (re)presentation of that technology in the patent specification. The
technology described in the patent specification not only legally encodes a technical solution to a technical problem, but is the
strategic repositioning of that information. More than a passive encoding of an invention,’® the patent becomes its own
representation of the technology — the representation of the real that confirms its own authority and correctness. The patent,
through its technical character, is perhaps an even clearer example of the self-describing posture of law.” Even here, the
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undercurrent of ordering shapes every element of this process. The patent specification supplants the technology as it exists in
practice as the real, the thing that exists both ‘before and after its representation” where the ‘representation becomes a moment
of the reproduction and consolidation of the real’.®° Fundamental to this shift and what enables the (re)ordering between
inventor-technology-patent is legal power. In some ways, the role of legal power in making authoritative and enforceable
statements about its own validity is a feature of law more generally. Legal provisions necessarily have a dual nature as both a
statement (‘this act is illegal’) and the confirmation (enforceability) of their reality (‘that statement of illegality is in force and
valid”).

Yet the consideration of legal power in the context of patent law is further complicated precisely because of its position as an
exercise of delegated state power, as discussed in Part 2 of this article. The legal ordering that patent law supports between the
technology, its representation, the inventor and the broader community is not an exercise in private ordering.?! Rather, it is due
to both the subject matter and the origin of its authority, tied to the spectre of theological or divine sovereignty that is central
to the phantasm of patent law.®?> Returning to this element of mastery and the temptation to believe in the stability of concepts,
the ordering here slips further — patent law is not establishing or outlining the appropriate relationship between the technology
being claimed, the inventor and the state, but is instead creating the order between humanity, nature and the state as legal
concepts. It is here that human—AlI constructs highlight the tensions in this task of ordering. In this context, ‘inventor’ is not
being used in its ordinary meaning, but is instead being deployed to mean a specific kind of legal actor. As a legal actor, much
like legal concepts, the class itself is not natural or self-sustaining, but the tool through which specific social objectives are
realised and therefore open to reinterpretation.®

4. Conclusion

The concept of human—Al constructs presents a variety of challenges to the way in which we currently understand law and the
categories it produces. Given the broad scope of entities that this encompasses, this article has focused more specifically on
human—AI constructs in the context of inventorship and patent law more broadly. Fundamentally, looking at conventional
(naturalised) elements of patent law, such as inventor or inventiveness, through the lens of human—Al constructs reveals the
double task inherent to ordering. The first aspect is that, for patent law, the current exclusion of Al from being registered as an
inventor presents an immediate tension for entities which move beyond the binary of human—Al. Technological advancement
will eventually force patent law to reinterpret the legal category of ‘inventor’ as a spectrum rather than a binary. The obvious
question in this setting concerns the degree of human—Al blending that would be sufficient to augment the inventive behaviour
but still remain an inventor for the purposes of patent law.

Yet, even beneath this, the human—Al construct demonstrates that patent law is not a reflection of reality as we experience it —
patent law is the illusion that ‘inventiveness’ has a real justification for how it conditions legal relations and ordering, the
temptation to believe that scientific development proceeds objectively and is only described by the legal frameworks. The
exclusion of Al inventors, and the inevitable confusion that human—Al constructs will present, illustrates how patent law
currently treats ‘inventor’ as essentially meaning ‘the thing that people are’. The language of phantasm helps to understand
how subjective and contingent qualities or concepts are presented as objective. The human element of ‘inventor’ is implicit in
its conceptual scope, yet is not simply incidental to it. Still, all this reifies the spectrum of inventor and inventiveness itself — it
is not a radical questioning of the relationships between entities that it supports and facilitates, but suggests the importance of
more specific ordering. From the perspective of phantasms as applied to the narrow patent law context, the response to human—
Al constructs would be to develop an ever more specific taxonomy of ‘inventor’. This would inevitably produce a spectrum
that envisions an inventor who, at a certain percentage or presence of Al, would cease to be an inventor (the category produced
through assumptions of humanity) and be rendered a tool.

Taken more generally, approaching patent law through the language of phantasm suggests that human—AlI constructs do not
require greater or more specific ordering, but instead obliterate the order itself. If the fundamental concepts of patent law are
simply contingent concepts being passed off as ahistorical and objective — even those such as ‘nature’ or ‘novelty’ — then why
would ‘human’ be exempt from this? Patent law is the resilient preconfiguration of concepts, where we all enter a society from
birth in which the conceptual scope of ‘invention’ and ‘inventor’ has already been established. As with gender,®* we enter a
society and encounter ‘inventor’ not as a new phenomenon but one that is already in progress and therefore provides a
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preordered experience of its relationship to the self and others. Patent law as phantasm reveals the fundamentally human
assumption that propels it, the cultural, legal and theological understanding that humans are uniquely capable and uniquely
creative. From this perspective, the challenge of human—Al constructs is not simply that it questions what it means to be
‘inventive’ or an ‘inventor’ for the purposes of patent law; rather, human—AlI constructs present a challenge to the assumed
natural order of the world — one in which the position of the human is taken as objective, as natural, and from which all ordering

takes place. Taken together, the emphasis on state power reveals that patent law deals with questions not of inventiveness or
novelty, but of humanity.
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